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Bill 27-13, Human Rights and Civil Liberties — County Minimum Wage — Dollar
Amount, sponsored by Councilmembers Elrich, Ervin and Council President Navarro, was
introduced on October 1. A public hearing was held on October 24.

Bill 27-13 would: ,

e require certain private sector employers in the County to pay a minimum
wage to employees working in the County;

e provide a credit for an employer who provides health insurance to
employees working in the County;

e provide enforcement by the Office of Human Rights and the Human
Rights Commission;

e authorize the Human Rights Commission to award relief for violations;
and

e generally regulate the minimum wage paid to a private sector employee
working in the County.

Background

Maryland’s minimum wage is $7.25 per hour, or $15,000 a year for a full-time, year
round worker, and leaves a full-time earner and their families below the Federal poverty line.
Twenty-one states have raised their minimum wages above Maryland’s rate, including Alaska,
Arizona, California, Colorado, Connecticut, Florida, Illinois, Maine, Massachusetts, Michigan,



Missouri, Montana, New Mexico, Nevada, New Jersey, New York, Ohio, Oregon, Rhode Island,
Vermont, and Washington, as well as the District of Columbia.!

Bill 27-13 would establish a County minimum wage for private sector employees
working in the County unless the State or Federal minimum wage is higher. The County
minimum wage would be phased in over 3 years. The rate would be $8.25 per hour on July 1,
2014, $9.75 per hour on July 1, 2015, and $12.00 per hour on July 1, 2016. (As noted below,
Councilmember Elrich has proposed an amendment to reduce the $12.00 amount to $11.50.)
During the phase-in period between July 1, 2014 and July 1, 2016, an employer would be able to
pay the prior year rate for an employee’s first 90 days on the job. Beginning on July 1, 2017, the
$12.00 rate would be raised by any increase in the Consumer Price Index on an annual basis.
The County minimum wage would not apply to a worker who is not covered by the State
minimum wage, a tipped employee, or a worker eligible for an opportunity or youth minimum
wage under the State or Federal law.

Bill 27-13 would also encourage employers to provide health insurance by giving an
employer a credit for the cost of the employer’s share of the health insurance premium per
employee. The County Office of Human Rights would be responsible for enforcement of the
law. A worker would be able to file a complaint with the Office of Human Rights and obtain an
adjudicatory hearing before the Human Rights Commission.

Legal Authority

Montgomery County can enact its own minimum wage law even though the State of
Maryland has a minimum wage law. In City of Baltimore v. Sitnick, 254 Md. 303 (1969), the
Maryland Court of Appeals upheld a city ordinance establishing a minimum wage standard that
was higher than the State standard. In that case, the plaintiffs argued that State law had
preempted the field of minimum wage. In rejecting that argument, the Court held that the City of
Baltimore could enact its own minimum wage law based on the city’s exercise of concurrent
power because the city law did not conflict with the State law. The County Attorney’s Office
recently issued an opinion similarly concluding that the County has the authority to enact a
County minimum wage. See ©9-12.

A Regional Approach

Similar bills have been introduced in Prince George’s County and the District of
Columbia that would increase the minimum wage in those jurisdictions to at least $11.50 per
hour over the next 3 years. Councilmember Elrich indicated that he will request an amendment
to Bill 27-13 to reduce the minimum wage from $12.00 per hour to $11.50 per hour to be
consistent with the bills in Prince George’s County and the District of Columbia.

" New Jersey will become the 20™ State to raise the minimum wage above the Federal minimum wage of $7.25 per
hour in 2014.
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Fiscal and Economic Impact

The OMB and Finance Fiscal and Economic Impact Statement is at ©13-19. OMB
estimated that the Office of Human Rights would need to hire an additional 3 investigators to
handle minimum wage complaints at an annual cost of $346,980. OMB also estimated that the

revenue from civil fines ordered by the Human Rights Commission could reach $87,500 to
$125,000 per year.

Finance noted that economists disagree on the potential economic impact of an increase
in the minimum wage. In addition, available Bureau of Labor Statistics employment data does

not single out Montgomery County. Finance was unable to predict the economic impact of the
Bill.

Public Hearing

Thirty-eight people testified at the October 24, 2013 hearing, presenting a number of
perspectives on the Bill. Supporters frequently cited the inability of workers making the
minimum wage to be self-sufficient in the County. Some supporters said that County social
safety net benefits amounted to a government subsidy of businesses that rely on low-wage labor.
Peter Davis of the Center for the Study of Responsive Law said that “when big businesses do not
pay a living wage, low-wage workers become more reliant on public programs to get by and
taxpayers end up footing the bill.” Some speakers indicated a need for a higher minimum wage
in Montgomery County. Stating that “as a County, we have an exceedingly high cost of living,”
LaTonya King of Progressive Maryland said that “here in Montgomery County we need to go
further” than an increase in the State minimum wage.

Several speakers spoke in favor of the Bill but requested amendments. Specifically, the
following amendments were requested by several of the Bill’s supporters: 1) apply the County
minimum wage to tipped workers; 2) remove the health insurance credit; and 3) remove the
ability to pay a lower wage during an employee’s first 90 days during the transition period.

Many opponents of the Bill said that the minimum wage should not be raised at the
County level, but rather at the State or Federal level. They reasoned that a County increase
would put businesses in the County at a competitive disadvantage, even with other counties
within the State. Several speakers cautioned that the proposed increase at the County level could
result in County residents facing more competition for low-wage jobs from out-of-County
residents. Concerns were also raised that an increase in the minimum wage would result in
employers reducing the number of employees, the number of hours employees work, or benefits
provided to employees. Some small business owners indicated that it would be difficult or
impossible for their businesses to absorb the additional cost associated with the proposed
increase.

“Wage compression,” the narrowing of the gap between the pay for the lowest skilled and
paid workers and the pay for higher skilled and paid workers, was another oft-cited concern
among the speakers opposed to the Bill. The alternative is to give pay increases up the wage
scale. Marilyn Balcombe of the Gaithersburg-Germantown Chamber of Commerce argued that
“if you increase the minimum wage from $7.25 to $11.50, you must increase the wages of
everyone in the salary structure.” Opponents also questioned whether the minimum wage is
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intended to be a living wage. Lynn Martins of Seibel’s Restaurant said that “the minimum wage
is not meant to be a wage to raise a family on.” This sentiment was echoed by Jeff Owens of
Clyde’s Restaurant Group, who said that the “minimum wage 1s not a breadwmner s wage, but
rather a new worker’s wage to gain a first job experience.”

Issues

1. How might the economy absorb an increase in the minimum wage?

Some labor economists perceive that there is monopsonistic competition in the low-skill,
low-wage labor market—the buyer (em })loyer) has a disproportionate amount of power in the
market for low-wage, low-skill labor.” Governments respond to this imperfect market by
requiring employers to pay minimum wages—the results of which may include increased
employment (by increasing an individual worker’s incentive to work), increased economic
activity, and reduced poverty. Other economists argue that the labor market is competitive, and
that government interference in the labor market harms both employers and employees by
requiring employers to pay a wage that exceeds the marginal value of labor. These economists
argue that the minimum wage thereby results in reduced demand for labor, leading to reduced
employment.

The following is a summary of the economic channels through which an increase in the
minimum wage might flow:

FEarnings: Hourly wages for individual employees earning below the new minimum wage
would increase. Increasing the wage in the first year from $7.25 to $8.25 would clearly increase
the hourly wage of workers earning $7.25 by $1.00 (113.8%). Employers may respond to
changes in the minimum wage by reducing the hours of their employees—if wages are increased
by 13.8% and hours are reduced by 13.8% then the employee will not experience an increase in
earnings.

Wage compression: While it is easy to calculate the increase in hourly wage for a worker
earning the minimum wage, it is less clear what effect an increase in the minimum wage would
have on those workers currently earning $8.00 (just below the minimum wage) or $8.50 (just
above the minimum wage). Employers required to pay a higher minimum wage may compress
wages for workers earning above the minimum wage. In their study of the impacts of the 2007-
2009 increases in the Federal minimum wage on restaurants in Georgia and Alabama, Hirsch,
Kaufman and Zelenska found that almost half of the employers that they interviewed said that
they would delay or limit pay increases or bonus pay for more experienced employees as a result

*If you tuned out at monopsonistic here is the short version: whereas in a monopoly a very small number of sellers
enters a market place with many buyers, in a monopsony a very small number of buyers enters a market place with
many sellers. In the low-wage, low-skill labor market there are many more or less interchangeable sellers of labor
(potential workers), and relatively few buyers (employers). That under some circumstances employers have an
advantage in this marketplace is an idea that is older than West Virginia—John Stuart Mill first opined on this topic
in 1848.
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of the increase in the Federal minimum wage.’ Broad empirical studies of US economic data
have also indicated that the minimum wage compresses wage distribution (see, e.g. DiNardo,
Fortin, and Lemieux 1996).*

Employment: There is substantial disagreement among labor economists with respect to
the economic and employment impacts of a minimum wage. See ©20-21 Washington Post,
“Economists disagree on whether the minimum wage kills jobs. Why?” For example, one think
tank (the Economic Policy Institute) projected that the 2013 Harkin-Miller proposal—to increase
the Federal minimum wage to $10.10 per hour—would increase total employment in Maryland
by 2,000 FTEs.” Another think tank (the Employment Policies Institute) projected that the 2012
Harkin-Miller proposal—to increase the Federal minimum wage to $9.80 per hour—would
reduce total employment in Maryland by approximately 3,800 to 11,500 jobs.®

Teen employment: Neumark and Wascher observed that past studies of the impacts of the
minimum wage found that employers respond to an increase in the minimum wage by decreasing
employment of younger workers.” Critics of Neumark and Wascher’s work tend to point to the
subjectivity involved in selecting which studies to include in the analysis, and to the fact that
many of the studies involved were measuring the effect of a statutory minimum wage in the UK
rather than in the US. A different 2009 meta-study of 64 minimum wage studies published
between 1972 and 2007 tried to measure the impact of minimum wages on teenage employment.
The authors (Doucouliagos and Stanley) graphed employment estimates and found that the most
precise estimates were heavily clustered at or near zero effects on teen employment.8

Workforce composition: Allegretto, Dube and Reich (2011), in their study of employment
from 1990-2009, found no statistically si%niﬁcant effect of the minimum wage on teens as a
whole or on white, black, or Latino teens.” In a separate study, Dube, Lester and Reich (2012)
found no evidence that employers changed the age or gender composition of the workforce in the
restaurant sector in response to changes in the minimum wage. '’

Efficiency: While the direct quantifiable evidence is sparse, Hirsch, Kaufman and
Zalenska found in their interviews with restaurant managers in Georgia and Alabama that about
90% of managers planned to respond to the minimum wage increase with increased performance
standards (requiring better attendance and punctuality, raising productivity expectations, faster
termination of poor performers, etc.).

* Minimum wage channels of adjustment. 1ZA DP 6132.

htto//www2 . gsu.edu/~ecobth/1IZA HKZ MinWageCoA dp6132.pdf

¥ Labor market institutions and the distribution of wages: 1973-1992.

http://www2. gsu.edu/-ecobth/[ZA HKZ MinWageCoA dp6 132 pdf

* Raising the minimum wage to $10.10 would give working familes, and the overall economy, a much needed boost.
http://www.epi.org/publication/bp3 S7-federal-minimum-wage-increase/

® The impact of a $9.80 Federal minimum wage. http://www.epionline.ore/study/r143/

" Minimum wages and employment. IZA DP No. 2570. http:/fip.iza.org/dp2570.pdf

¥ Publication selection bias in minimum wage research: A meta-regression analysis.
htip:/www.deakin.edu.aw'buslaw/aef/workingpapers/papers/2008 14eco.pdf

° Do minimum wages really reduce teen employment? Accounting for heterogeneity and selectivityin state panel
data. http://www.irle berkelev.eduw/workinepapers/166-08.pdf

' Minimum wage effects across state boundaries. http://www.irle berkeley.edu/workingpapers/157-07.pdf
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Turnover: Typically the turnover rate among low-wage employees is high and the cost to
employers is high (in recruitment/screening costs, training, lost efficiency). Turnover is reduced
when wages are higher. The savings that accrue to the employer as a result of reduced turnover
may offset a portion of the cost of the wage increase. Dube, Lester, and Reich used a contiguous
counties approach to study the effect of differences in minimum wages on teens and restaurant
employees across U.S. counties. They find “evidence that separations, new hires, and turnover
rates for teens and restaurant workers fall substantially following a minimum wage increase.”

Motivation: A higher minimum wage may motivate workers to work harder independent
of any actions by employers to improve productivity. Because higher pay increases the cost to
workers of losing their job, workers may work harder (increase productivity) to keep their job.

Non-wage benefits: Most low-wage workers receive few non-wage benefits. Card and
Krueger, in their seminal study of the labor market behavior of restaurants in response to an
increase in New Jersey’s minimum wage in the 1990s, observed that the nonwage benefit most
frequently offered was free or reduced price meals.' Their study indicated that restaurants did
not respond to an increase in the minimum wage by changing their free or reduced price meal
benefits. A more recent study by Simon and Kaestner (2004) found small or no effect on non-
wage benefits.'?

Training: There is no conclusive empirical evidence that an increase in the minimum
wage affects the amount of training that employees receive or the amount that employers expend
on training. Neumark and Wascher tend to find negative effects of minimum wages on training,
but they acknowledge that most other recent research finds no evidence of an effect. Some
economists have the perspective that employers might respond to an increase in the minimum
wage by increasing training (i.e., to raise productivity to a level befitting the new higher wage).

Increased demand: The minimum wage has the effect of transferring income from
employers, who generally have a high savings rate, to employees, who generally have a low
savings rate. This transfer could spur additional consumer spending, with the result being an
increase in GDP and employment.

Pricing: Some employers might choose to increase prices in response to an increase in
the minimum wage. One review of studies (Lemos, 2008) concluded that “most studies
reviewed...found that a 10% US minimum wage increase raises food prices by no more than 4%
and overall prices by no more than 0.4%.”' Other studies have reached different conclusions—
for example, Dube, Naidu and Reich found that prices “increased significantly” at fast food
restaurants, but not at table service restaurants. '*

" Minimum wages and employment: A case tudy of the fast food industry in New Jersey and Pennsylvania.
http://davidcard.berkeleyv.edu/papers/nimin-aer.pdf

"> Do minimum wages affect non-wage job attributes? Evidence on fringe benefits and working conditions. NBER
Working Paper 9688. http://www.nber.org/papers/w9688

3 The effect of the minimum wage on prices. IZ4 DP No. 1072. http://ftp.iza.org/dp1072.pdt

'* The economic effects of a citywide minimum wage.
http:#/digitalcommons.ilr.cornell.edu/cei/viewcontent.exi?articles | 293 &context=iliveview
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Profits: Firms could accept reduced profits in response to an increase in the minimum
wage. There has been very little study of this in the United States, though a study of the impact
of a British minimum wage law found that profitability was negatively affected by introduction
~ of a minimum wage.

2. What has been the effect of increasing the minimum wage in other cities, such as San
Francisco and Santa Fe?

Schmitt and Rosnick (2011) studied wage and employment effects of local minimum
wage laws in Washington (DC), San Francisco (CA), and Santa Fe (NM)." Overall, their
findings were consistent with the view that modest changes in the minimum wage have little
effect on employment. In Santa Fe, it appeared that hours fell, but not enough to offset the
increased hourly wage. In San Francisco, wages increased without a statistically significant
change in employment. In both cities the minimum wage laws included small business
exemptions or phased-in increases in the minimum wages small businesses were required to
pay—the evidence did not suggest that small firms react differently to an increase in the
minimum wage than larger firms.

3. Which occupations are most likely to be affected by an increase in Montgomery
County’s minimum wage?

The Montgomery Business Development Corporation submitted analysis prepared by the
University of Maryland. Using data derived by Economic Modelirig Specialists Intl. (EMSI), the
analysis indicates that 11.7% of Montgomery County total employment earns a wage under
$12/hour (77,000 workers), some of whom would not be affected by this bill. Approximately
7.7% and 9.2% of total employment earns less than $12/hour and is not exempt under the bill
(roughly 50,000 to 60,000 workers). See © 22-23,

According to the analysis, the proposed 2014 increase from $7.25/hour to $8.25/hour
would affect only 0.04% of employment in the County. In 2015, when the minimum wage is
increased from $8.25/hour to $9.75/hour, between 0.04% and 1.28% of employment will be
affected. In 2016, when the minimum wage is increased from $9.75 to $11.50, 4.4% to 5.7% of
employment would be affected. ‘

The EMSI data illustrates that most of the employees likely to be affected over the three
year phase-in are in the following general occupations: restaurants/food service, housekeeping
and maids, and cashiers. The American Community Survey finds similar results—Montgomery
County occupations with the lowest median annual earnings (as distinct from hourly earnings)
include food preparation, grounds cleaning and maintenance, personal care and service, material
moving and healthcare support. See M-NCPPC analysis of ACS data at ©24.

4. What are the commuting patterns of affected workers and residents?

Census data show that in 2011 approximately 83,000 individuals were employed in the
private sector in Montgomery County whose income from their primary jobs was $1,250 per

"* The wage and employment impact of minimum wage laws in three cities.
hip:/www . cepr.net/documents/publications/min-wage-201 1-03.pdl’
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month or less (approximately full time employment at the minimum wage). Of those, slightly
less than half lived inside the County. Of those commuting in for work, by far the most in-
commuters from any one jurisdiction commute from Prince George’s County (10,730), with
Washington, DC (3,915) a distant second. See ©27.

The same data show that approximately 78,000 individuals living in Montgomery County
are employed in primary jobs with income of $1,250 per month or less. Of those, half live in the
County but are employed outside of the County. Montgomery County residents earning $1,250
per month or less from their primary jobs were more likely to commute to Washington, DC
(9,570) and Prince George’s County (6,205) than to any other jurisdictions. See ©25

5. What are the social characteristics of workers in low-income jobs?

The population that is both targeted and affected by a change in the minimum wage is the
“working poor.” According to a recent report by Brookings Institute (“The Social Genome
Project at Brookings—Strategies for Assisting Low-Income Families”) in 2011 there were 36
million able-bodied adults between the ages of 25 and 55 living in low-income households
(households in the bottom third of the income distribution). Of households in the bottom third,
36% live in poverty while 84% live below 200% of the federal poverty line. See ©31-35.

These “bottom-third” households are much more likely than households in the upper two-
thirds to be black or Hispanic, have much lower levels of educational attainment, and are much
less likely to be married, more likely to have children, and much more likely to be single parents.
Strikingly, 50% of bottom-third households had only 1 earner in the household—in contrast,
78% of top two-thirds households had two earners.

“Bottom-third” households with working heads of households have an average total
household income of $15,607, 88% of which is earned. In contrast, average household income in
bottom third households in which the head of household did not work was $4,888 (93% of which
was non-earned income). Bottom-third households rely more heavily on non-earned income than
do top two-thirds households.

The social and economic characteristics of households in Maryland likely to be affected
by an increase in the minimum wage are analyzed by the Economic Policy Institute (see ©36-39)
and the Employment Policies Institute (see ©40-44) in their respective analyses of the 2013 and
2012 proposals to increase the Federal minimum wage. Relative to other jurisdictions, affected
workers in Maryland tend to be younger, less likely to have children, and more likely to live in
higher income households.

6. Should the County have a higher minimum wage than the State due to the higher cost of
living in the County?

Labor crosses political boundaries—for example, according to the Maryland Department
of Planning, about half of all workers in Montgomery County live outside the County, and about
half of Montgomery County residents work outside of the County. See ©28-29. Consequently,
most indicators of cost of living are calculated at the level of the metropolitan area (or some
similar geography that represents an economic area or market) rather than at the county level (or
some other geography representing a political or legal boundary).
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The US Department of Housing and Urban Development calculates Fair Market Rents
(FMRs) annually for 530 metropolitan areas and 2,045 nonmetropolitan county FMR areas. 16
FMRs are used for a number of purposes; for example, FMRs are used to determine payment
amounts for the Housing Choice Voucher program, to determine initial renewal rents for some
expiring project-based Section 8 contracts, and to serve as a rent ceiling in the HOME rental
assistance program. The Fair Market Rent for a two-bedroom unit in Montgomery County,
Prince George’s County, Frederick County and Charles County is $1,469. Columbia, Maryland
($1,556) is the only market in which the FMR exceeds Montgomery County. Baltimore area
jurisdictions are lower—Anne Arundel County, Baltimore City, Baltimore County, and Howard
County ($1,252). Examples of FMRs in other counties include Cecil County ($1,135),
Washington County ($968), and Garrett County ($691).

The US Office of Personnel Management locality pay scales set higher pay for the same
work based on the cost of living. Workers stationed in jurisdictions within the Washington DC-
Baltimore-Northern Virginia metro area receive locality pay that is approximately 10% higher
than that of workers in the rest of the United States. A Grade 1 Step 1 employee wage in
Montgomery County is $10.60 per hour (OPM Salary Schedule 2013-DCB), whereas a Grade |
Step 1 employee wage in Maryland counties outside of the metro area (e.g. Garrett County or
Wicomico County) would be $9.74 (OPM Salary Schedule 2013-RUS).

The Consumer Price Index is not exactly a cost-of-living calculator, but it does track
changes in prices for consumer goods over time. While it cannot be used to compare prices
among geographies, it can be used to compare price changes among geographies. The CPI for
all urban consumers in the Washington-Baltimore-Northern Virginia area increased by 9.03%
between July 2009 (the last increase in the Federal minimum wage) and September 2013. This
increase outpaced the increase in prices for all urban consumers nationally over this same period
of time (up 8.73% from July 2009 to September 2013).

7. Should the County defer action on this Bill until after the 2014 General Assembly
Session in light of the Governor’s public statements that he plans to seek a raise in the
minimum wage in 2014?

The current Maryland minimum wage is the same as the Federal minimum wage of $7.25
per hour. Governor O’Malley recently launched an online petition seeking support to raise the
minimum wage in Maryland and said that his administration plans to introduce a bill to do that in
the next General Assembly session.'” Governor O’Malley did not reveal the amount of the
proposed increase he will be seeking, but the 2014 General Assembly Session is scheduled to
begin on January 8, 2014 and end on April 7, 2014. We will know if the legislation to increase

'® FMRs are gross rent estimates, and inctude the shelter rent plus the cost of some tenant-paid utilities (but exclude
telephones, cable or satellite television service, and internet service). FMRs are expressed as the dollar amount
which represents a percentile point within the rent distribution of standard-quality rental housing units—the current
definition expresses the FMR as the 40th percentile rent (the dollar amount below which 40 percent of the standard-
q7uahty rental housing units fall).

See the November 7, 2013 Washington Post article at ©45.
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the Maryland minimum Wage is enacted on or before April 7. Bill 27-13, as introduced, would
not take effect until July 1, 2014,

If the General Assembly fails to enact legislation raising the minimum wage,'® then the
Council could act on this Bill without any potential conflicts. If the General Assembly enacts
legislation increasing the minimum wage, then the Council could tailor this Bill to be consistent
with the new State law. For example, if the State minimum is raised to the level of the proposed
County minimum wage, then the Council might want to defer action on the Bill. If the State
increase is less than the proposed County minimum wage, then the Council could decide what
the County minimum wage should be with that knowledge. As described above, economists
disagree on the possible effect of a County-wide minimum wage that is higher than surrounding
jurisdictions on unemployment and County businesses. It is impossible to estimate the potential
effect without knowing what the spread will be. Establishing a County minimum wage is a
significant step that may have significant positive and negative consequences for the County’s
economy. The largest unknown variable in this matrix is what the State minimum wage will be
in 2014. We have the opportunity to wait for this variable to become known before the Bill
would take effect. Although the General Assembly session ends on April 7, we may know if the
State minimum will be increased and if so, by how much, earlier if the House and Senate enact
the Bill sooner.

Although the General Assembly has not preempted the County from enacting a higher
County minimum wage, the General Assembly has the authority to enact a public general law
that expressly prohibits the counties from enacting a higher minimum wage. Action by the
County now may make it more difficult, but not impossible, for the State to preempt the counties
in the next session of the General Assembly as they consider the Governor’s proposal to raise the
State minimum wage.

Bill 27-13, as introduced, would establish a County minimum wage independent of the
State minimum. Enactment of the Bill in this form now would leave the spread between the
State and County minimum unknown. However, if the Council believes that the minimum
should be higher in Montgomery County than the rest of the State due to the higher cost of living
in the County, the Council may want to consider amending Bill 27-13 to establish a County
minimum wage at a specific dollar amount above the State minimum.'® An example of this
approach would be to set a County minimum wage rate at $1 more than the State minimum.

If the Committee decides to establish a County minimum wage at a specific dollar
amount above the State minimum, there is little reason to wait for the State to act because the
spread would remain constant. However, if the Committee wants to establish a County
minimum wage independent of the State minimum, the Committee may want to defer action on
Bill 27-13 until we know what the State minimum wage will be in 2014,

'* A Bill that would have raised the State minimum wage to $10 per hour failed in the 2013 Session.

' The Executive’s position on Bill 27-13 is that the County minimum wage should be higher than the State and
urged the Council to enact a minimum wage bill without waiting to see if the State acts in the next 2014 session.
The Executive did not recommend how much higher he would set the County minimum wage. See ©46-48 for the
exchange of letters between the Executive and Councilmember Berliner.
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8. Would the County Minimum Wage apply in municipalities?

As with most County laws, the County minimum wage would not automatically be
applicable in certain municipalities. Md. Local Gov't Code, §4-111 provides that a municipality
can exempt itself from certain types of County laws. See ©49-51. The County Attorney's Office
created a chart that lists the Chapters of the County Code from which each municipality has
exempted itself.”® According to the most recent chart, there are 6 municipalities in which the Bill
would not apply unless they expressly opt in: Bamesville, Chevy Chase Village, Glen Echo,
Laytonsville, and Poolesville.' The Bill would apply in all of the other municipalities unless
they expressly opt out, including Rockville and Gaithersburg. We would note that with the
possible exception of Poolesville, there are few large employers located in these municipalities.

The State law does permit the County to enact a law that applies in each municipality
under a specific emergency procedure with 6 votes. However, the Council would have to hold a
new public hearing after giving each municipality 30 days actual notice, and make a legislative
finding that "there will be a significant adverse impact on the public health, safety, or welfare
affecting residents of the County in unincorporated areas if the law does not apply in all
municipalities." This finding by the Council would be subject to judicial review in the Circuit
Court. Furthermore, the County Code contains the following provision in §1-203:

() Emergency override authority. The County declares that it will not
exercise the authority granted to it by the General Assembly under section
2B(b)(3), article 23A, Annotated Code of Maryland 1957, as amended.”

Therefore, in order for the Bill to apply in all municipalities, the Council would either need to
amend §1-203 of the County Code or add a section to Bill 27-13 expressly voiding this provision
for this Bill only to use the emergency override authority granted under State law.

9. How would a “regional minimum wage,” enacted in concert with Prince George’s
County and the District of Columbia, work?

Bill 27-13 was introduced on October 1, 2013; on October 9, members of the
Montgomery and Prince George’s County Councils and the District of Columbia Council held a
joint news conference in which they announced a plan to create a “regional minimum wage.” See
©54-55. Each Council is considering legislation which would ultimately establish a minimum
wage of $11.50 per hour within the respective jurisdiction. Presumably, this regional approach
would avoid putting businesses in any of the jurisdictions at a competitive disadvantage against
the others. It is one thing to propose legislation in all of the jurisdictions that would result in an
$11.50 per hour “regional minimum wage.” However, given the different legislative processes
and political realities in the three jurisdictions, it may prove challenging to enact such consistent
legislation in all three jurisdictions.

20 , . L
The Chart can be found at: http://www.montgsomerycountymd.cov/cat/services/index.htm|

%! Although the County Attorney’s chart indicates that Takoma Park exempted itself from Chapter 27, the Takoma
Park City Attorney told Council staff that the City agreed to be bound by Chapter 27 of the County Code and
therefore this minimum wage Bill. See ©52-53, 11-19-13 email from Jennifer Young.

2 This code section was recently recodified as Md. Local Gov't Code §4-111.
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In Prince George’s County, CB-94-2013 was presented on October 1 and heard in the
County’s Public Safety and Fiscal Management Committee on October 17. Two relatively minor
amendments were made to the Bill in committee, and the revised Bill was introduced on October
22. A public hearing on the Bill was held on November 19, and the County Council deferred
action on the Bill until December 3. It should be noted that the Prince George’s County Charter
provides that “any bill not enacted by the last day of November of each year shall be considered
to have failed.” In light of this provision, the County Council may reconvene and act on the Bill
prior to December 1. If they do not act by then, the Bill would have to be reintroduced as a new
bill in 2014.

The District of Columbia Council is considering three separate bills that would increase
the minimum wage:

1) B20-438, the “Minimum Wage and Accrued Sick and Safe Leave Amendment
Act of 2013,” which would raise the city minimum wage to $10.50 per hour over
3 years and does not include a provision for future increases;

2) B20-459, the “Minimum Wage Amendment Act of 2013,” which would raise the
city minimum wage to $12.50 per hour over 4 years beginning in 2015, provide
for annual increases indexed to the Consumer Price Index for All Urban
Consumers (CPI-U) thereafter, and raise the “tipped” minimum wage in the
District to 70% of the regular minimum wage; and

3 B20-460, the “Living Wage for All Act of 2013,” which would raise the city
minimum wage to $10.25 per hour over 2 years, index future increases to the CPI-
U thereafter, and increase the standard deduction for taxpayers in the District.

A public hearing on all 3 bills was held on October 28, and there is some expectation of a
committee mark-up combining the proposals into a bill implementing the “regional minimum
wage” being championed by Council Chair Mendelson. The Washington Post reported
yesterday that Councilmember Vincent Orange, Chair of the Committee on Business, Consumer
and Regulatory Affairs, expects his Committee to produce a single marked up Bill with the
minimum wage rising to $11.50 per hour at a worksession on Monday, November 25. See ©56-
57.

The different status of minimum wage legislation pending before our regional partners
illustrates the complexity of coordinated legislative action across jurisdictions to implement a
consistent policy. Even if there are increases in the minimum wage in Prince George’s County
and the District of Columbia, it is not certain that they will be consistent with any increase
enacted in Montgomery County.

10. What employees would be excluded from the County minimum wage?

The County minimum wage in Bill 27-13 would not apply to an employee who is exempt
from the minimum wage requirements of the State or Federal Act. Md. Labor and Employment
Code, Sec. 3-403 lists the general exclusions from the State Act, which would also be excluded
from the County minimum wage. See Maryland DLLR Wage & Hour Fact Sheet at ©58. There
are also certain exemptions from the Federal Act, beyond those in the State Act.
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Two notable State law exclusions relate to the age of, and number of hours worked by,
the employee. Specifically, Md. Labor & Employment Code Ann. §3-403 excludes an employee
who is under the age of 16 years and is employed no more than 20 hours per week, and an
employee who is at least 62 years of age and is employed no more than 25 hours per week. Sec.
3-403 also excludes employees of certain small businesses. These employees must employed in
a cafe, drive-in, drugstore, restaurant, tavern, or other similar establishment that sells food and
drink for consumption on the premises and has an annual gross income of $§ 250,000 or less.

The Federal Act exemption most likely to be implicated is the exclusion of employees of
certain seasonal and recreational establishments from the Federal minimum wage requirements.
See ©59-60. While employees of these establishments would not be subject to the County
minimum wage, they would be subject to the State minimum wage, as there is no corresponding
State Act exemption.

11. Should a County minimum wage exclude tipped employees?

Bill 27-13 excludes tipped employees. This is an area where the State and Federal laws
differ slightly. Md. Labor and Employment Code Ann, §3-419 defines a tipped employee as an
employee who:

(i) is engaged in an occupation in which the employee customarily
and regularly receives more than $30 each month in tips;
(ii) has been informed by the employer about the provisions of this
section; and
(iii)  has kept all of the tips that the employee received.
(2) Notwithstanding paragraph (1)(iii) of this subsection, this section does
not prohibit the pooling of tips.

The State law requires an employer to pay a tipped employee 50% of the minimum wage, or
$3.63 per hour. If the employee does not receive enough tips to make up the difference, the
employer must pay the employee the difference. The Federal law works similarly, but the base
pay for a tipped employee is only $2.13 per hour.

Enforcement of the minimum wage for a tipped employee is more complicated because
an investigator would have to determine how much the employee actually received in tips to
determine if the employer did not meet its obligation to make up the difference. Although
several speakers at the public hearing asked the Council to include tipped employees in the law,
we do not have any statistics on the number of tipped employees in the County who are currently
earning close to $7.25 per hour with tips. Establishing a County minimum wage is a significant
step without including tipped employees. If the Committee wants to include tipped employees in
the Bill, the Committee would need to decide whether an employee should remain at a base of
50% of the State minimum with an employer obligation to make up the difference up to the
County minimum or raise both the base and the ultimate minimum for base plus tips.
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12. Should a County minimum wage exclude employees eligible for the opportunity or
youth minimum wage under the State Act or the Federal Act?

Bill 27-13 would exempt employees eligible for the youth minimum wage under the State
Act or the Federal Act. The Federal Act permits an employer to pay a worker who is under 20
years old $4.25 per hour for the first 90 days of the worker’s employment with that employer.
The pay rate must be increased to the minimum wage required for other workers after the earlier
of 90 calendar days or the worker’s 20" birthday. See the Department of Labor Youth Minimum
Wage Factsheet at ©61-62. The State Act includes the same youth minimum wage. This
Federal exception is designed to encourage an employer to hire unskilled youths for up to 90
calendar days at a lower wage to give the worker time to learn the job before the full minimum
wage is applied. The County minimum wage would apply on the earlier of the worker’s 91" day
of employment or the worker’s 20™ birthday.

13. Should the County minimum wage provide a credit for the cost of health insurance
provided to employees?

Bill 27-13 provides an employer with a credit for the per-employee hourly cost of the
employer’s share of the health insurance premium for any employer-provided health insurance.
The purpose of this provision is to discourage an employer who is currently providing health
insurance from dropping it in order to pay a higher minimum wage. However, the Federal
Patient Protection and Affordable Care Act is changing this equation. By 2015, any employer
with more than 50 employees will have to provide affordable health insurance to all of its full-
time employees. Beginning in 2014, Maryland residents will be able to purchase health
insurance without exclusions for pre-existing conditions in the new Maryland health care
exchange. '

Low-wage workers are eligible for tax subsidies to reduce the cost of health insurance on
the exchange. Therefore, a credit for health insurance provided by Federal mandate will reduce
the County minimum wage that must be paid by an employer with more than 50 employees. A
minimum wage worker who is employed in a small company with less than 50 employees and
who can purchase subsidized insurance on the Maryland Health Care Exchange might be better
off earning the full County minimum wage than having it reduced by the employer’s cost of
providing health insurance.

For example, an individual earning $8.25 per hour who works 2000 hours in a year has an
annual income of $16,500. Using the current online calculator for the Kaiser Family Foundation,
this individual would be eligible for a subsidy of $1402 of the total $2000 annual premium,
leaving an annual health care premium of $598 or 3.63% of income.” Therefore, this
hypothetical employee would have more disposable income purchasing insurance on the
exchange rather than having the minimum wage reduced by the employer’s cost of the insurance.
Council staff recommendation: delete the credit for employer provided health care.

2 The Kaiser calculator can be found at: hitp://kff.ore/interactive/subsidy-calculator
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14. Should the County minimum wage apply to teenagers?

Testimony was offered at the public hearing expressing concern that raising the minimum
wage would lead to an increase in teen unemployment. As discussed above, there is evidence
both supporting and refuting the proposition that an increase in the minimum wage will result in
an increase in teen unemployment. Also, as has been noted, there are existing State law
provisions which would limit the applicability of the County minimum wage by age and tenure.
The State Act does not apply to an individual who is under the age of 16 years and is employed
no more than 20 hours in a week.** Also, as discussed above, both the State and Federal Acts
provide for the payment of the opportunity wage, or youth minimum wage, to workers under 20
years old for their first 90 days of employment with a particular employer.

Smokey Glen Farm, one of the largest single-unit youth employers in the County,
recently submitted an email indicating that the increased minimum wage would pose a particular
hardship due to its large youth workforce. According to the email, prices would rise by 5% to
8% to cover the additional expense associated with the wage increase, and that this would
prevent the business from being competitive with other facilities in the region that are not subject
to the higher minimum wage. A copy of the email from Smokey Glen Farm is at ©110-112.

In Prince George’s County, CB-94-2013 was amended to exempt from the County’s
minimum wage an employee who is “under the age of 18 years and is employed no more than
twenty (20) hours in a week.” The Committee may wish to consider whether to go beyond the
existing State law exclusions in order to limit any negative impact on teen employment as a
result of an increase in the minimum wage. Exempting part-time workers aged 18 (or 21) years
of age and younger from a County minimum wage requirement may prevent a possible increase
in teen unemployment, and may lessen the impact of the increase on businesses that rely largely
on part-time, teenage employees. However, it may also have the effect of incentivizing
employers to increase reliance on teen labor as a means of paying lower wages at the expense of
workers who are relying on minimum wage jobs as their primary source of income.

15. How should the County minimum wage be enforced?

Bill 27-13 would authorize a person to file a County minimum wage complaint with the
Office of Human Rights. The complaint would be handled in the same manner as a complaint
alleging a violation of the County employment discrimination laws. The Director has authority
to issue subpoenas and investigate the complaint. If the Director finds reasonable cause to
believe a violation occurred, the Director must try to settle the case. If unable to settle the case,
the Director must certify the complaint to the Human Rights Commission, which must appoint a
case review board to consider and decide the complaint. If the Director does not find reasonable
cause to believe a violation has occurred, the complainant may appeal the Director’s decision to
the Commission. An adjudicatory hearing may be conducted by the Commission case review
board or a hearing examiner.

# Section 3-403 of the Labor and Employment Article of the Maryland Code contains a list of “general exclusions”
from the State Wage and Hour law, including an individual under age 16 who is employed no more than 20 hours in
a week. Bill 27-13 specifically exempts an employee who is exempt from the minimum wage requirements of the
State or Federal Act. ‘
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The Commission has the authority to award compensatory damages to the complainant,
including reasonable attorney’s fees. The Commission also has the authority to order the
defendant employer to pay a civil fine to the County of up to $500 for each violation. The
Commission’s final decision is subject to judicial review on the record by the Circuit Court.

The State minimum wage law is enforced by the Wage and Hour Division of the
Maryland Department of Labor, Licensing, and Regulation (DLLR). Council staff spoke with
the Assistant Attorney General responsible for advising and representing DLLR about
enforcement. The State has reduced its enforcement staff from a high of 40 employment
standards investigators to a current complement of 5 investigators covering the entire State.
Each investigator is responsible for complaints alleging a violation of the minimum wage law,
the overtime law, and the unpaid wages law. Unpaid wages make up most of the complaints.
The State has been able to reduce its staff, in part, because the State minimum wage and
overtime provisions are virtually identical to the Federal Fair Labor Standards Act. DLLR
investigators often refer complainants to the US Department of Labor. For comparison, the
OMB Fiscal Impact Statement estimates that the Office of Human Rights would need to hire 3
additional investigators to handle enforcement of the County minimum wage at an annual cost of
$346,980. See ©14. News reports indicate that the City of San Francisco has adopted a $3
million budget for enforcement of their city minimum wage. See ©64.

Although we do not have a formal opinion, the Assistant Attorney General believes that
the State law would have to be amended to authorize DLLR to enforce a County minimum wage
that was higher than the State minimum. Therefore, if the Committee believes State enforcement
would be preferable, the County should seek State legislation authorizing it. Absent State
legislation, Bill 27-13 could be amended to authorize the Executive to enter into an agreement
with DLLR to enforce the County minimum wage.

Bill 27-13 does not contain an express prohibition on retaliation against a person for
filing or assisting on a complaint alleging a minimum wage violation. This is a standard
provision in most anti-discrimination laws, and Council staff believes it should be added to Bill
27-13. If the Committee agrees, this could be accomplished by adding the following new
language after line 119 of the Bill:

() Retaliation prohibited. A person must not:
(1)  retaliate against any person for:
(A) lawfully opposing any violation of this Article; or

manner_in_an_investigation, proceeding, or hearing under this
Article; or

(2)  obstruct or prevent enforcement or compliance with this Article.

16. How would a County minimum wage affect a worker’s eligibility for social services
programs?

Each social services program has its own maximum income eligibility levels. If a low-
wage worker receives a higher wage due to a new County minimum wage, that person’s
eligibility for such programs may change. Although there are too many variables to predict how
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many County residents would lose eligibility due to a higher County minimum wage, we can
make some general observations. The County Department of Health and Human Services (HHS)
produced a spreadsheet showing the maximum income levels for the different social services
programs at ©70-72,

For example, if a worker earns the current minimum wage of $7.25 per hour for 2000
hours in a year (roughly full-time work), the worker would have an annual gross income of
$14,500. If the worker receives a raise to $8.25 per hour, the annual gross income climbs to
$16,500. A raise to $11.50 per hour brings the annual gross income up to $23,000. Since the
maximum income for Medicaid eligibility for an individual is $15,856, a raise to $8.25 makes
the worker ineligible. However, if the worker has 1 child, the worker would remain eligible for
Medicaid at $8.25 per hour, but still would lose eligibility at $11.50 per hour. In contrast, the
maximum income to be eligible for the Montgomery Cares Program is $28,725 for an individual.
The same worker would remain eligible for Montgomery Cares even if paid $11.50 per hour.
The other variables include number of hours worked and other family income.

It is logical to conclude that a significantly higher County minimum wage would reduce
the number of residents eligible for different social services programs. However, Council staff
did not find any studies that could be used to predict the effect of a County minimum wage on
the number of residents eligible for these programs.

Academic labor economists do not agree on whether an increase in the minimum wage
would reduce poverty. Neumark and Wascher argue that the movement into poverty by
households negatively affected by increases in the minimum wage (for example, by lost
employment or by reduced hours) more than offsets movement out of poverty by households
positively affected by increases in the minimum wage. In their view, increasing the minimum
wage redistributes wages among poor households rather than redistributing wages from wealthier
to poorer households. Other studies, for example Hirsch, Kaufman, and Zalenska have reached
the opposite conclusion. In their study of the impact of the 2007-2009 increases in the Federal
minimum wage on restaurants in Georgia and Alabama, they found no statistically significant
impact on employment or hours and concluded, on the basis of interviews with restaurant
managers, that reductions in employment and/or hours can be costly or counter-productive, and
are typically choices of last resort. '

17. What are the reasonable alternative methods to determine the amount of the County
minimum wage?

Bill 27-13 would establish a minimum dollar amount that must be paid to an employee
working in the County independent of the State or Federal Acts. At the end of the 3-year phase-
in period, the County minimum wage would be $12.00 per hour (or $11.50 per hour if
Councilmember Elrich’s amendment is approved). The County minimum wage would then be
indexed to any increases in the CPI-U. However, an alternative would be to amend the Bill to
require employers in the County to pay workers at least the greater of the State or Federal
minimum plus an additional dollar amount.

For example, if the Bill was amended to set the County minimum at the State or Federal
minimum plus $1, the current minimum would be $8.25 per hour. If the General Assembly
raises the minimum in its 2014 session as the Governor proposes, the County minimum wage
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would then be §1 above the new State minimum. Under this alternative, the spread between the
County minimum wage and the rest of the State would remain constant and be known. It would
also guarantee that the County minimum wage would be higher than the State minimum to
compensate for the higher cost of living in the County. The disadvantage of this alternative is
that the Council would have less control over the actual amount of the County minimum wage.
A chart showing the different minimum wages in each State is at ©73-76.

18. Should the County Minimum Wage be indexed to the CPI-U?

Bill 27-13 provides that, beginning in 2017, the County minimum wage is to be adjusted
annually by the annual percentage increase, if any, in the CPI-U.* Providing for an annual
adjustment to the minimum wage would largely depoliticize the regular increases, and would
ensure a measure of predictability to employers. However, annual increases in the minimum
wage could result in wage compression being a yearly problem for employers, as employers
would be required to increase wages for workers making the minimum wage without regard to
whether the business could provide corresponding raises up the wage scale. In addition, if the
County indexes its minimum wage to inflation and the State does not, the spread between the
County minimum wage and the State minimum may become very large.

Indexing to inflation does not, however, result in higher wages each indexed year. Since
1990, the real value of the minimum wage has been as low as $6.61 (in 2007) and as high as
$7.90 (in 2009). See ©77-79, Congressional Research Service, 2013 “Inflation and the Real
Minimum Wage: A Fact Sheet.” Similarly, indexing the minimum wage to inflation does not
mean that hourly wages at the minimum wage will keep up with total economic productivity, the
earnings of the top earners, or the average or median wages of all non-supervisory employees.2

For a thorough explanation of the issue, please see attached statement by Adrindrajit
Dube, Ph.D. to the U.S. Senate Committee on Health, Education, Labor and Pensions for a
hearing on indexing the minimum wage. See ©80-100.

19. Should a County minimum wage apply to County employees?

Bill 27-13 does not apply to Federal, State, County, or municipal employees. The County
does not have authority to prescribe a minimum wage for Federal, State, or municipal
employees. The County may apply the County minimum wage to County employees. The
County’s Wage Requirements Law requires a County contractor providing certain services to the
County to pay its employees working on the County contract a living wage, currently $13.95 per
hour. According to Human Resources, no County merit system employee is paid less than the

% In 2014, eleven states will index the minimum wage. See ©73-76

*® For example, the Economic Policy Institute compared the change in the minimum wage since 1968 (the year in
which the real value of the minimum wage was the highest in the history of the minimum wage) to changes in other
economic indicators— if the minimum wage had increased at the same rate as economic productivity it would be
$18.72; if the minimum wage had increased at the same rate as the wages of the top 1% of earners it would be
$28.34; if the minimum wage had increased at the same rate as real average wages since 1968 the minimum wage
would be $10.46.
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$13.95 living wage. However, there are 2,227 temporary (seasonal, substitute, or intermittent)
employees earning less than the County living wage, located in the following departments:

Recreation 2030
Libraries 119
HHS 23
Liquor Control 33
DOCR 5
CEC 10
County Attorney 35
Elections 2

We understand that some of these temporary employees earn less than the proposed
County minimum wage of $11.50 per hour. A County minimum wage imposed upon private
employers in the County should also apply to temporary employees hired by the County.
Council staff recommendation: amend the Bill to include County employees.

20. Would the Bill apply to workers who work in the County for an employer located
outside of the County or who work outside the County for an employer located in the
County?

The County Attorney explained in the Bill review memorandum that the law must apply
only to work performed in the County by an employer who is located in the County in order to
be an authorized local law. See ©9. The dual requirement that the employer be located in the
County and the work be performed in the County would apply to any municipality that has
exempted itself from this law as well as other counties inside and outside of Maryland. Council
staff agrees with this analysis. Council staff recommendation: clarify this issue by amending
lines 92-94 of the Bill as follows:

(a) County minimum wage. Except as provided in Subsection (d), an employer must

pay wages to each employee [[working]] for work performed in the County at

least the greater of:

21. What are the proposed amendments?

Councilmember Elrich intends to introduce an amendment to reduce the minimum wage
in 2016 from $12.00 per hour to $11.50 per hour to be consistent with the anticipated regional
minimum wage that may be adopted by Prince George’s County and the District of Columbia.
See ©101.

Councilmember Riemer intends to introduce an amendment that would set the County
minimum wage in 2016 at the greater of $10.75 or $1 over the State minimum and remove the
index to the CPI-U. Councilmember Riemer’s amendment would make similar changes to the
County minimum wage during the phase-in period. See ©102-106. Councilmember Riemer’s
memo describing the reasons for his amendment is at ©107.
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Bill No. 27-13

Concerning: _Human Rights and Civil
Liberties — County Minimum Wage ~
Doliar Amount

Revised: September 17, 2013 Draft No. 5§

Introduced: October 1, 2013

Expires: Aprit 1, 2015

Enacted:

Executive:

Effective: July 1, 2014

Sunset Date: _None

Ch. , Laws of Mont. Co.
COuUNTY COUNCIL

FOR MONTGOMERY COUNTY, MARYLAND

By: Councilmembers Elrich, Ervin and Council President Navarro

AN ACT to:

(1) require certain employers in the County to pay a minimum wage to certain

employees working in the County;

@ provide a credit for certain employers who provide health insurance to employees

working in the County;

3 provide enforcement by the Office of Human Rights and the Human Rights

Commission;

4) authorize the Human Rights Commission to award certain relief; and
(5) generally regulate the minimum wage paid to an employee working in the County

for certain employers.

By amending ,
Montgomery County Code
Chapter 27, Human Rights and Civil Liberties
Sections 27-7 and 27-8

By adding .

Montgomery County Code

Chapter 27, Human Rights and Civil Liberties
Article XI, Minimum Wage

Boldface Heading or defined term.

Underlining Added to existing law by original bill.

[Single boldface brackets] Deleted from existing law by original bill.
Double_underlining Added by amendment.

[[Pouble boldface brackets]] Deleted from existing law or the bill by amendment.
e Existing law unaffected by bill.

The County Council for Montgomery County, Maryland approves the following Act:
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BILL No. 27-13

Sec. 1. Sections 27-7 and 27-8 are amended and Chapter 27, Article
XI is added as follows:

27-7. Administration and enforcement.

(2)

H

Filing complaints. Any person subjected to a discriminatory act or
practiée in violation of this Article, or any group or person seeking to
enforce this Article or [Article] Articles X or XI, may file with the
Director a written complaint, sworn to or affirmed under the penalties of
perjury, that must state:

(1)  the particulars of the alleged violation;

(2)  the name and address of the person alleged to have committed the
violation; and

(3)  any other information required by law or regulation.

* * *

Initial .determination, dismissal before hearing.

(1)  The Director must determine, based on the investigation, whether
reasonable grounds exist to believe that a violation of this Article
or [Article] Articles X or XI occurred and promptly send the
determination to the complainant and the respondent.

(2)  If the Director determines that there are no reasonable grounds to
believe a violation occurred, and the complainant appeals the
determination to the Commission within 30 days after the
Director sends the determination to the complainant, the Director
promptly must certify the complaint to the Commission. The
Commission must appoint a case review board to consider the
appeal. The board may hear oral argument and must:

(A) dismiss the complaint without a hearing;
(B) order the Director to investigate further; or

&
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28 (C) set the matter for a hearing by a hearing examiner or the
29 board itself, and consider and decide the complaint in the
30 same manner as if the Director had found reasonable
31 grounds to believe that a violation of this Article or
32 [Article] Articles X or XI occurred.

33 (3)  If the Director determines that there are reasonable grounds to
34 | believe a violation occurred, the Director must attempt to
35 conciliate the matter under subsection (g).

36 % * %

37 27-8. Penalties and relief.

38 (a) Damages and other relief for complainant. After finding a violation
39 of this Article or [Article] Articles X or XI, the case review board may
40 order the payment of damages (other than punitive damages) and any
41 other relief that the law and the facts warrant, such as:

42 * * *

43 (2)  equitable relief to prevent the discrimination or the violation of
44 [Article] Articles X or XI and otherwise effectuate the purposes
45 of this Chapter;

46 * * *

47 (4) any other relief that furthers the purposes of this Article or
48 [Article] Articles X or XI or is necessary to eliminate the effects
49 of any discrimination prohibited under this Article.

50 * * *

51 ARTICLE XI County Minimum Wage.

52 27-67. Findings and Definitions.

53 (a) Findings.

O,
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(1) Many persons employed in the County are paid wages which are

insufficient to sustain minimum standards of living in the County.

(2) Minimum standards of living in the County are higher than the

minimum standards of living in many other areas of the State.

(3) Minimum wage standards in the County are necessary to:

(A) promote the health and welfare of County residents;

(B) safeguard employers and employees against unfair

competition;
(C) increase the stability of industry in the County;

(D) increase the buying power of employees in the County:

and

(E) decrease the need for the County to spend public money

for the relief of employees who also live in the County.
Definitions. As used in this Article:

Consumer Price Index means the Consumer Price Index for All Urban
Consumers: All items in Washington-Baltimore, DC-MD-VA-WV
(CMSA), as published by the United States Department of Labor,

Bureau of Labor Statistics, or a successor index.

Director means the Executive Director of the Office of Human Rights

and includes the Executive Director’s designee.

Employ means to engage a person to work for compensation.

Employee means any person permitted or instructed to work or be

present by an employer in the County and who is an employee subject

Employer means anv person, individual, proprietorship, partnership,

joint venture, corporation, limited liability company, trust, association,

O
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80 or other entity that employs 2 or more persons in the County. Employer
81 does not include the United States, any State, or any local government.

82 Federal Act means the federal Fair Labor Standards Act of 1938, as
83 amended.

84 Health insurance means insurance coverage that is part of an employer

85 benefit package that pays for medical expenses incurred by an employee

86 and an employee’s family either by reimbursing the employee or by

87 paying the care provider directly.

88 State Act means the Maryland Wage and Hour Law, as amended.

89 Wage means all compensation that is due to an employee for

90 employment,

91 27-68. Minimum Wage Required. ‘

92 (a) County minimum wage. Except as provided in Subsection (d), an

93 employer must pay wages to each employee working in the County at

94 least the greater of:

95 (1) the minimum wage required for that employee under the Federal

96 Act;

97 (2) the minimum wage required for that employee under the State

98 Act; or

99 (3) the County minimum wage of $12 per hour, as adjusted under
100 - Subsection (b), less any health insurance credit under Subsection
101 (c).
102 (b)  Awnnual adjustment. The Chief Administrative Officer must adjust the
103 minimum wage rate required under Subsection (a)(3), effective July 1,
104 2017, and July 1 of each subsequent year, by the annual average
105 increase, if any, in the Consumer Price Index for the previous calendar
106 year. The Chief Administrative Officer must calculate the adjustment to

&
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the nearest multiple of 5 cents, and must publish the amount of this

adjustment not later than March 1 of each year.

(c)  Health insurance credit. An employer who provides health insurance to

any employee who works in the County may reduce the County

minimum wage payable under paragraph (a)(3) to any employee who is

eligible to receive health insurance by all or part of the per-employee

hourly cost of the employer’s share of the premium for that insurance.

(d)  Exclusions. The County minimum wage does not apply to an employee

who:

(1) is exempt from the minimum wage requirements of the State or

Federal Act;

(2) 1satipped employee under the State Act; or

(3) issubject to an opportunity wage under the State or Federal Act.

27-69. Enforcement.

A covered employee who was paid a wage rate less than the County minimum

wage in violation of this Article may file a complaint with the Director under Section

27-7.

Sec. 2. Transition.

Notwithstanding Section 27-68(a)}(3), as added in Section 1, the County

minimum wage must be:

(a) effective July 1, 2014, $7.25 per hour for an employee during the
employee’s first 90 days of employment and $8.25 per hour beginning
on the employee’s 91% day of employment;

(b) effective July 1; 2015, $8.25 per hour for an employee during the
employee’s first 90 days of employment and $9.75 per hour beginning

on the employee’s 91¥ day of employment; and

0,
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(c) eftective July 1, 2016, $9.75 per hour for an employee during the
employee’s first 90 days of employment and $12.00 per hour beginning
on the employee’s 91" day of employment.

Sec. 3. Effective Date.

This Act takes effect on July 1, 2014.

Approved:
Nancy Navarro, President, County Council Date
Approved:
Isiah Leggett, County Executive Date

This is a correct copy of Council action.

Linda M. Lauer, Clerk of the Council Date

9,
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DESCRIPTION:

PROBLEM:

GOALS AND
OBJECTIVES:

COORDINATION:
FISCAL IMPACT:

ECONOMIC
IMPACT:

EVALUATION:

EXPERIENCE
ELSEWHERE:

SOURCE OF
INFORMATION:

APPLICATION
WITHIN

MUNICIPALITIES:

PENALTIES:

LEGISLATIVE REQUEST REPORT

Bill 27-13

The Bill would establish a County minimum wage that must be paid
to certain employees working in the County for a private sector
employer. The Bill would also encourage an employer to provide
health insurance to its employees by providing a credit against the
County minimum wage based upon the cost per employee for the
insurance. If the State or federal minimum wage is greater than the
County minimum wage, an employer would still need to satisfy the
State or federal law.

The State and federal minimum wage of $7.25/hour is insufficient to
support a full-time worker in the County.

To maintain a reasonable living wage for workers in the County
when the State and federal minimum wage is insufficient.

Human Rights Commission
To be requested.

To be requested.

To be requested.

To be researched.
Robert H. Drummer, Senior Legislative Attorney, 240-777-7895

To be researched.

Class A civil citation and equitable relief.
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Isiah Leggett
County Atiorney

County Executive

OFFICE OF THE COUNTY ATTORNEY

MEMORANDUM

TO: James Stowe, Director
Office of Human Rights
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FROM: Erin J. Ashbarry """éﬂg BT
Associate County Attorfiey ™

VIA: Marc P. Hansen, County Attorney RS

DATE: October 11,2013 . -

(W ]

RE: Bill 27-13, Human Rights and Civil Liberties —~ County Minimum Wage ~ Dollar
Amount

Bill 27-13 amends the County’s Human Rights law to set a minimum wage paid to by
employers to employees for work in the County, and provides for enforcement by the Office of
Human Rights and the Human Rights Commission.

In our view, this law would withstand legal challenge. This law would survive a
challenge on the issue of preemption by Federal or State minimum wage laws: the Federal
minimuro wage law expressly preserves local laws that may set higher rates, and the Court of
Appeals found State law did not preempt a local minimum wage law in Mayor of Baltimore v.
Sitnick, 254 Md. 303, 255 A.2d 376 (1969). The County needs to ensure, however, that its law is
clearly crafted to be a local law, applying only to work performed in the County for employers in

the County.

Both the Federal and State government have minimum wage laws. The Federal
minimum wage rate of $7.25 is set forth in the Fair Labor Standards Act (“F LSA").! Thns is also
the minimum wage rate in effect under the State of Maryland s Wage and Hour Law.” Notably,
bills failed in the Maryland General Assembly’s 2013 session that would have raised the State’s

! See 29 U.S.C. § 206(a)(1) (2012). The $7.25 minimum wage rate hes been in effect since July 2009. See id.

? See generally, Md. Code Ann., Labor & Empl. §§ 3-401 — 431 (2008 Repl. Vol.); see id. § 413(b)(1) (setting a
minimum wage at the greater of $6.15 or the minimum wage under the FLSA).

10} Monroe Street, Third Floor, Rockyville, Maryland 20850-2580
(240) 777-6744 « TTD (240) 777-2545 » FAX (240) 777-6705 e erin.ashbarry@montgomerycountymd.goy


mailto:enn.ashbany@montgomcrycoumymd.gov

James Stowe
October 11, 2013
Page 2

minimum wage.’

The County’s proposed law, which sets a minimum wage rate of $12.00 per hour with
increases phased in thereafter, would not be subject to federal preemption because thedFLSA
expressly contemplates that State and local jurisdictions may enact higher wage rates.

The question of whether the State’s minimum wage law preempts a local minimum wage
law was resolved by the Court of Appeals in Mayor of Baltimore v. Sitnick, 254 Md. 303, 255
A.2d 376 (1969). The Court found that Maryland’s minimum wage rate did not preempt
Baltimore's minimum wage law, as Baltimore's law supplemented the State law by setting a
higher rate. See Sitnick, 254 Md. at 317. Baltimore’s minimum wage law is still in effect and
enforced.’

Since the Sitnick decision, the Court of Appeals reviewed the issue of implied
preemption® by State law on many occasions and developed a detailed analysis. In reviewing
this issue today, the Court would look to “the primary indicia of a legislative purpose to pre-empt
an entire field of law,” by reviewing *“the comprehensiveness with which the General Assembly
has legislated the field.”’ Secondarily, the Court would examine:

1) Whether local laws existed prior to enactment of the state laws governing the
same subject matter;

2) Whether the state laws provide for pervasive administrative regulation;

3) Whether the local ordinance regulates an area in which some local control has
traditionally been allowed;

> See S.B. 683, H.B. 1204, “Labor and Employment - Maryland Wage and Hour Law - Payment of Wages™ Gen.
Assem., Reg. Sess. (Md. 2013). The Senate Bill received an unfavorable vote before the Senate Finance Commitiee
on March 24, 2013,

“ See 29 U.S.C. § 218(a) (2012) (*No provisicn of this Act or of any order thereunder shall cacuse ch?mplimca
with any Federal or State law or municipal ordinance establishing a minimum wage higher than the minimum wage
established under this Act...™).

¥ See generally Baltimore, Md., Code §§ 1-1 - 6-3 (2010); id. § 3-1 (setting minimum wage for “every employer
operating and doing business in Baltimore City” at a rate “not less than the minimum wage required by the Fair
Labor Standards Act”); id. §§2-1 - 2-6 (establishing Wage Commission to receive and investigate wage law
violations); id. §§ 4.1 ~ 4.11 (eslablishing enforcement protocols for the minimum wage law}.

® State law may preempt local law in one of three ways: preemption by conflict, express preemption, or implied
preemption. See Altadis U.S.A., Inc, v. Prince George's County, 431 Md. 307, 311, 65 A.3d 118, 120 (2013). As
the Court in Sitnick found a local minimum wage law that set a higher rate did not create a conflict with State law,
and there is no express statement in the State’s Wage and Hour Law that indicates it supersedes all local laws, a
reviewing court would likely proceed using the Court of Appeals’ implied preemption analysis.

7 See Allied Vending, Inc. v. Bawie, 332 Md. 279, 299, 631 A2d 77 (1993) (citations omitted).


http:ofS12.OO

James Stowe
October 11, 2013
Page 3

4) Whether the state law expressly provides concurrent legislative authority to
local jurisdictions or requires compliance with local ordinances;

5) Whether a state agency responsible for administering and enforcing state law
has recognized local authority to act in the field;

6) Whether the particular aspect of the field sought to be regulated by the local
government has been addressed by the state legislation; and

7) Whether a two-tiered regulatory process existing if local laws are not pre-
empted would engender chaos and confusion.?

Under these factors, the County’s minimum wage law is valid and not preempted by the
State’s Wage and Hour Law. Baltimore’s minimum wage law has been in effect since 1966 and
enforced concurrently with the State’s minimum wage law. Additionally, the State agency that
oversees enforcement of the Wage and Hour Law expressly recognizes local authority to act in
the field in its publications, which identify Baltimore as jurisdiction in which an individual may
pursue a violation of minimum wage laws.” Under the analysis developed by the Court of
Appeals afler Sitnick, the ongoing existence for four decades of minimum wage laws and
enforcement schemes at both the State and local level weighs in favor of finding that the State
did not preempt the field of minimum wage regulation.'®

To avoid any claim that the minimum wage law is not a local law designed to regulate
only within the County, the County should be clear in the law, its legislative history, and its
enforcetﬂent that the law only applies to employers in the County and for work performed in the
County.

¥ See Allied Vending, Inc. v. Bowie, 332 Md. 279, 299-300, 631 A.2d 77 (1993) {citations omitied).

? See The Maryland Guide to Wage Payment and Employment Standards, published by the Employment Standards
Service of the Maryland Division of Labor and Industry, Department of Labor, Licensing and Regulation, available
at hutp /rwww. dllr siare md us/laboriwagepayiwpremedies shimifijurisdiction (identifying Baltimore as a potential
Jjurisdiction in which a claimant may file a claim).

'® The Coun of Appeals in Sitnick also noted that “[t]here is a presumption of statutory construction that the
Legislature acts with the knowledge of existing laws on the subject matter under construction.” See Sitnick, 254 Md.
at 322,255 A.2d at 385. The Court found that General Assembly’s silence on Baltimore’s 1966 minimum wage law
in its 1967 and 1968 sessions undermined any argument that the State intended to preempt the field of minimum
wage regulation. See id. at 308, 322, 255 A.3d at 378, 385. Four decades’ worth of General Assembly sessions
without a repeal of Baltimore’s minimum wage law only adds more weight to the view that the State did not intend
10 preempt local minimum wage laws.

"' See, e.g., Holiday Universal, Inc. v. Monigomery County, 377 Md. 305, 833 A.2d 518 (2003) (holding County law
was invalid under Maryland Constitution because of its substantial territorial affect outside the County and was not a
local law). Baltimore*s minimum wage law is clearly restricted to employees and employers in Baltimore City. See
Baitimore, Md. Code §§ 1-1 (2010) (defining employer as certain entities or individuals employing 2 or more
persons “in the City of Baltimore™); id. § 3.1 (requiring payment of minimum wage by “every employer operating
and doing business ja Baltimore City™ o *each employee in the City” (emphasis added)).
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If you have any concems or questions concerning this memorandum please call me.

Enclosure (bill)

cc: Kathleen Boucher, Assistant CAQ
Robert H. Drummer, Senior Legislative Attorney

@



TO:

FROM:

SUBJECT:

ROCKVILLE, MARYLAND

MEMORANDUM

October 21, 2013

Nancy Navarro, President, County Council

Rrdtes, Director, Office of Management and Budget

hch, Director, Department of Finan%dz/u
Bill 27-13, Human Rights and Civil Liberties — County Minimum Wage — Dollar
Amount

Please find attached the fiscal and economic impact statements for the above-

referenced legislation.

JAH:ha

¢c: Fariba Kassiri, Assistant Chief Administrative Qfficer
Kathleen Boucher, Assistant Chief Administrative Qfficer
Lisa Austin, Offices of the County Executive
Joy Nurmi, Special Assistant to the County Executive
Patrick Lacefield, Director, Public Information Office
Joseph F. Beach, Director, Department of Finance
Michael Coveyou, Department of Finance
Robert Hagedoorn, Department of Finance
David Platt, Department of Finance
James Stowe, Human Rights Commission
Pam Jones, Department of General Services
Philip Weeda, Office of Management and Budget
Henri Apollon, Office of Management and Budget



Fiscal Impact Statement
Bill 27-13, Human Rights and Civil Liberties — County Minimum Wage — Dollar Amount

1. Legislative Summary.

Bill 27-13 would establish a minimum wage in the County for private sector employees
working in the County unless the State or federal minimnum wage is greater than the
County’s minimum wage. The County’s minimum wage would be phased in over several
years. The minimum wage would start at $8.25 per hour beginning on July 1, 2014,
increase to $9.75 per hour beginning on July 1, 2015, and increase to $12.00 per hour
beginning on July 1, 2016. Beginning on July 1, 2017, the $12.00 rate would be raised by
any increase in the Consumer Price Index on an annual basis. The bill provides a credit to
employers who provide health insurance to employees in the County. The bill authorizes
the Director of the Office of Human Rights to enforce its provisions and the Human
Rights Commission to award relief for any violations.

2. An estimate of changes in County revenues and expenditures regardless of whether the
revenues or expenditures are assumed in the recommended or approved budget. Includes
source of information, assumptions, and methodologies used.

A person may file a complaint with the Director of the Office of Human Rights for a
violation of the wage requirements in this bill. According to the Office of Human Rights,
a similar program in the city of Baltimore’s Office of Civil Rights and Wage
Enforcement has three investigators enforcing its living wage law and investigates
between 175 and 250 complaints each year. It is unknown how many complaints would
be filed in Montgomery County each year so the effect on the Office of Human Rights’
caseload cannot be determined at this time. The Office would need to monitor its
workload for a period of time to assess the legislation’s actual impact. Assuming the city
of Baltimore’s experience, however, the County’s cost could be $346,980 annually for
three investigators and an office services coordinator.®

The Office of Human Rights would be authorized to assess civil penalties of $500 each
for violations of the minimuumn wage requirement. It is unknown how many complaints
would result in civil penalties, but assuming 175 to 250 complaints annually, fine revenue
could be up to $87,500 to $125,000 per year. This is an upper limit estimate since it is
possible that not all complaints would result in the assessment of a penalty.

The bill would not affect the County’s contracts subject to the living wage or prevailing
wage requirements since they are both above the minimum wage requirement in this bill.

3. Revenue and expenditure estimates covering at least the next 6 fiscal years.

Assuming the complaint rate noted above, expenditures over six years could be
$2,081,880 and revenues could be between $525,000 and $750,000.

! Two grade 23 Investigator II positions, one grade 25 Investigator 111, and one grade 16 Office Services
Coordinator, all at mid-point. The cost estimate includes group insurance, retirement, and payroll taxes. According
to the Office of Human Rights, the skill set needed to investigate and enforce the minimum wage requirement is
different than the Office’s existing complement of investigators, therefore, the implementation of this legislation
will require some level of additional staffing,
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- This is a regional, not just a local economy. Unless ALL of the regions adopt similar measures,
many Montgomery County businesses will be adversely affected and placed at a significant
competitive disadvantage. '

With all of that said, | respectfully ask that you oppose the Minimum Wage Legislation now

being debated.

If you support this Minimum Wage legislation, I respectfully ask that the legislation be
amended to exclude part-time employees under the age of 21.

Thank you for your consideration.

Respectfully submitted,

Jim Sweet
President

- Smokey Glen Farm
Barbequers, Inc.
16407 Riffleford Road
Gaithersburg, MD 20878

Phone (301) 948-1518
Fax (301) 948-3188

E-Mail - jsweet@smcekeyglenfarm.com
Website — www.smokeyglenfarm.com
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HHS Ttem 1
November 21, 2013

Worksession
ADDENDUM
MEMORANDUM
November 20, 2013
TO: Health and Human Services Committee
FROM: Robert H. Drummer, Senior Legislativ, Attomey@.
Josh Hamlin, Legislative Attorney ‘

Jacob Sesker, Senior Legislative Adaly 85;

SUBJECT:  Worksession: Bill 27-13, Human Rights and Civil Liberties — County Minimum
Wage — Dollar Amount

Attached are short resumes for Judith Hellerstein, PhD, Professor, Department of
Economics, University of Maryland and Harry Holzer, PhD, Professor, School of Public Policy,
Georgetown University, the economists who will be attending the Health and Human Services
Committee worksession on Thursday, November 21 at 9:00 a.m.
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Professor Judith K. Hellerstein

Judith K. Hellerstein, Professor, received her PhD from Harvard University in 1994 and joined the
Maryland faculty in 1996. She is also a faculty associate of the Maryland Population Research Center
and a research associate of the National Bureau of Economic Research. The focus of much of her
research is labor market outcomes across gender, race, and ethnicity. Publications include: "Do Labor
Markets Have an Important Spatial Dimension?" Journal of Urban Economics (forthcoming);
"Business Cycles and Divorce: Evidence from Microdata”, Economicy Letters, 2013; "Neighbors and
Co-Workers: The linportance of Residential Labor Market Networks,"Journal of Labor Economics.
20171; "Dads and Daughters: The Changing lmpact of Fathers on Women's Occupational Choices,"”
Journal of Human Resources, 2011; Workplace Segregation in the United States: Race, Ethnicity,
and Skill" Review of Economics and Statistics, 2008; "Spatial Mismatch or Racial Misimatch?”
Journal of Urban Economics, 2008.

Arcas of Interest:
labor market outcomes across race, gender, and ethnicity

Professor Harry J. Holzer

Harry Holzer joined the Georgetown Public Policy Institute as Professor of Public Policy in the Fall
of 2000. He served as Associate Dean from 2004 through 2006 and was Acting Dean in the Fall of
2006. He is also currently an Institute Fellow at the American Institutes for Research, a Senior
Affiliate at the Urban Institute, a Senior Affiliate of the National Poverty Center at the University of
Michigan, a National Fellow of the Program on Inequality and Social Policy at Harvard University, a
Nonresident Senior Fellow at the Brookings Institution, and a Research Affiliate of the Institute for
Research on Poverty at the University of Wisconsin at Madison. He has also been a faculty director
of the Georgetown Center on Poverty, Inequality and Public Policy. He received his BA (1978) and
Ph.D. (1983) from Harvard University.

Prior to coming to Georgetown, Professor Holzer served as Chief Economist for the U.S. Department
of Labor and protessor of economics at Michigan State University. He has also been a Visiting
Scholar at the Russell Sage Foundation in 1995, and a Faculty Research Fellow of the National
Bureau of Economic Research.

Over most of his career, Professor Holzer's research has focused primarily on the low-wage labor
market, and particularly the problems of minority workers in urban areas. In recent years he has
worked on the quality of jobs as well as workers in the labor market, and how job quality affects the
employment prospects of the disadvantaged as well as worker inequality and insecurity more broadly.
He has also written extensively about the employment problems of disadvantaged men, advancement
prospects for the working poor, and workforce policy more broadly.

His research on urban poverty and social policy has been funded by grants from the Gates

C:\Users\PECORK\AppData\Local\Microsoft\Windows\Temporary Internet
Files\Content.Outlook\HOD8G7FU\Bios.doc, 11/20/2013 11:37 AM



Foundation, Smith Richardson Foundation, Joyce Foundation, the U.S. Department of Health and
Human Services, the Rockefeller and Ford Foundations, the Russell Sage Foundation, the Institute
for Research on Poverty, the Upjohn Institute, the U.S. Department of Labor, the National Science
Foundation, Ford Foundation, Mott Foundation, the MacArthur foundation and the Public Policy
Institute of California.

Professor Holzer teaches courses in statistical methods for program and policy evaluation at the
Georgetown Public Policy Institute, as well as on anti-poverty policy and on labor market policy. In
his past life at Michigan State, he has taught courses in labor market policy and institutions, poverty,
and introductory macroeconomics. His other interests and activities include listening to jazz and
reading politics/history. His wife Deborah is a clinical social worker and they have 3 daughters, aged
20, 13 and 13.

For working papers and published articles by Harry J. Holzer, use the following link:

http://ideas.repec.org/e/phol 62.html

For working papers, public testimonies and recent opinion pieces by Harry J. Holzer, use the
following link:

http://www.urban.org/expert.cim?ID=HarrvHolzer



http://www.urban.org/expert.cfin?ID=HarrvI-Iolzer
http://ideas.rcpec.org/e/ph0162.html
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